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4) [3 Claim(s) 40-50 is/are pending in the application. 
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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to .37 CFR 1.114. Applicant's submission filed on 1/17/07 
has been entered. 

Claim Rejections - 35 USC § 103 

2. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

3. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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4. Claims 40-50 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Perzon in view of Fukushima et al (JP 401315559 A) and further in view of Rhoads (US 
DES 188,719). 

5. Regarding Claim 40, Perzon discloses a product server (1), the product server 
having a transparent breath guard/cover (2), said product server being cooled (see 
abstract), said breath guard/cover being able to be rotated/pivoted through an angle of 
between 0 and 90 degrees. See figures 1-3. 

Note that looking at figure 1 , the employee/server side is construed to be near 
the side lower left, proximate the cover handles. Therefore, when the employee opens 
the cover as shown in figure 1 , access is provided therein. The transparent covers (see 
col. 2, lines 60-64) in the raised position act as breath guards when in the open position, 
preventing customers from breathing directly onto the frozen items stored in the freezer. 
When in their lowered, generally horizontal position, the covers protect and seal the 
items kept inside the freezer. The covers are pivotally attached to the freezer at the 
"customer side". See figure 2. 

When open, the covers extend upward toward the rear employee side of the 
freezer/server. See figure 1 . 

Regarding Claim 40, Perzon does not expressly disclose, but Fukishima 
discloses using a gas spring/ "first power assist device" (1 ) and a damper cylinder/ 
"second power assist device" (2) in combination as a lifting assist device for a 
cover/door (3), for the purpose of decelerating the cover near the final closing location. 
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See Fukishima, abstract and constitution as well as figures 1 and 2. 

Regarding Claim 41, note that Fukishima's first power assist device (1) has a 
vertical force component that increases as the cover is raised. 

Regarding Claim 42, note that Fukishima's first power assist devices 
necessarily operate such that the cover must be opened initially with manual 
assistance, and after a particular intermediate point, the first power assist device lifts the 
cover to its final location. This is apparent in Fukishima's figure 4, in which 4a and 4b 
illustrate positions which require more manual effort while 4c illustrates a position which 
requires little or no manual effort. 

Regarding Claims 43 and 45, note that Fukishima's second power assist device 
comprises a piston (24), cylinder (23) and rod (25) having cylinder and rod connections 
with the cover/breath guard, as illustrated in figures 9 and 10. Note flow-restricting 
orifice (28) in figure 10. 

Regarding Claim 44, note that Fukishima's first power assist device and second 
power assist device can be construed to be in substantially the same positions as 
Applicants' first and second assist devices based on reading the employee side to be in 
front of cover (3). Additionally, note that having either the first or second assist devices 
between the other device and the employee side of the product server are considered 
functional equivalents which are obvious to substitute for each other. 

Regarding Claim 46, note that a ball and socket connection is considered a 
functional equivalent to Fukishima's cylinder and rod connections and are obvious 
substitutions of each other. 
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Regarding Claim 47, note that it would have been a matter of design choice as 
to what angular range is required for Perzon's breath guard, based upon the lengths 
and widths of said breath guard to cover a particular volume. 

At the time of the invention, it would have been obvious to one of ordinary skill in 
the art to have incorporated a first and second assist device to assist in lifting Perzon's 
freezer doors, as taught by Fukishima, for the purpose of improving the safety of 
operation of Perzon's apparatus. See Fukishima's abstract, constitution and figures. 

Regarding Claim 48, Perzon does not expressly disclose, but Rhodes discloses 
a countertop surface adjacent the employee side of the product server in figures 1 and 
2. 

Regarding Claims 43 and 49, Perzon does not expressly disclose, but Rhodes 
discloses an upper frame extending up from the cabinet near the front customer side, 
said upper frame comprising upright side frame members on opposite sides of the 
upper frame, and side panels on the upright side frame members at opposite sides of 
the upper frame, said breath guard being disposed between said upright side frame 
members and between said side panels when the breath guard is in its raised and 
lowered positions. Again, see figures 1-6 of Rhodes, which clearly discloses the 
features listed in claims 35 and 36. 

Regarding Claim 50, Perzon does not expressly disclose, but Rhoads discloses 
a serving cabinet having an upper frame with shelves. See figure 1 , for example. 
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At the time of the invention, it would have been obvious to one of ordinary skill in 
the art to have incorporated an employee side serving counter, shelf and associated 
frame members in Perzon's freezer, as taught by Rhodes. 

One ordinarily skilled in the art would have been motivated to add a serving 
counter to Perzon's freezer for the purpose of providing space to prepare items for 
customers, as is apparent from Rhodes' figures. 

One ordinarily skilled in the art would also have been motivated to add a shelf 
with associated left and right frame members above Perzon's freezer, for the purpose of 
supporting finished items for customers to obtain access thereto. 

Response to Arguments 
6. Applicant's arguments with respect to Claims 40-50 have been considered but 
are moot in view of the new ground(s) of rejection. 

Perzon discloses a freezer product server that has a transparent cover, which, 
when in its raised position, prevents a person on the opposing side from breathing on 
the items in the product storage area. As discussed above, Perzon reads on most of 
the independent and dependent claims. Fukishima provides teaching and motivation to 
include first and second assist devices connected to the cover and with the server 
frame: See above. Rhoads provides teaching to incorporate a shelf and associated 
frame above the opened cover so as to place objects important to completing a sale in a 
convenient position, as well as an employee side counter attachment. See above. 
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Ultimately, Perzon's cover is structurally the same as called for by Applicant's 
claims. Therefore, Applicant's claims remain rejected as delineated above. 

7. Any inquiry concerning this communication or earlier communications from the 



(571)272-6943. The examiner can normally be reached on Monday-Friday, 9:00 AM- 
5:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Patrick H. Mackey can be reached on (571)272-6916. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



examiner should be directed to Jeffrey A. Shapiro whose telephone number is 





March 19, 2007 



PATRICK MACKEY 
SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 3600 



